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CRIMINAL CODE AMENDMENT BILL (NO. 2) 2013 
Consideration in Detail 

Resumed from 24 September. 

Clause 5: Section 318 amended — 
Debate was adjourned after the clause had been partly considered. 

Ms A.R. MITCHELL: I wish to make a brief statement, following on from the information that I provided to 
the house before it adjourned last night. Last night I indicated that I would receive further information, which I 
have. In light of the advice that I have received, I wish to correct the statement I made that the penalty imposed 
by the bill was cumulative. This is not correct. The provision of section 88(3) of the Sentencing Act remains and 
is unchanged because of this. I also add that this bill adds only youth custodial officers to the public officers who 
are protected under this legislation. The mandatory sentencing regime says nothing about sentencing other than 
that it requires a minimum term of detention or imprisonment. The bill does not alter the sentencing law with 
respect to concurrent or cumulative sentences or parole eligibility. The Children’s Court will deal with juveniles 
in the same way that it always has, subject to the provisions of this code requiring a mandatory minimum term of 
detention if the offender is a juvenile between 16 and 18 years. The Children’s Court can sentence a juvenile to 
imprisonment or detention that is cumulative or concurrent with any other term of imprisonment. 
Clause put and passed. 
Title put and passed. 
Leave granted to proceed forthwith to third reading.  

Third Reading 
MS A.R. MITCHELL (Kingsley — Parliamentary Secretary) [12.23 pm]: I move — 

That the bill be now read a third time. 

MR J.R. QUIGLEY (Butler) [12.23 pm]: I rise to address the chamber on those matters that were raised during 
the second reading debate and during consideration in detail. Last night was an absolutely remarkable night in 
this chamber because it demonstrated that the government has no idea of the effect of the legislation that it brings 
into this Parliament. It is just a shambles.  

Mr M.J. Cowper interjected. 

Mr J.R. QUIGLEY: I thought I heard something from the peanut gallery. I did not know whether the peanuts 
wanted to speak louder.  

Government members interjected.  

Mr J.R. QUIGLEY: There are too many peanuts speaking at once. 

The DEPUTY SPEAKER: Member for Butler, it is interesting how that is allowed from that side of the house 
but not the other. I would ask members not to interrupt the debate. 
Mr J.R. QUIGLEY: Thank you for your protection, Madam Deputy Speaker. 

Mr F.M. Logan interjected. 

Mr F.A. Alban: Don’t try to be a big smart-arse with me. 

Withdrawal of Remark 
The DEPUTY SPEAKER: Member for Swan Hills, that is inappropriate. Can you withdraw that, please.  

Mr F.A. Alban: I withdraw it.  

Mrs M.H. ROBERTS: It has been a general practice of this house that when people address the Chair, they 
stand. We have already had some unparliamentary language from the member for Swan Hills. We have now had 
further unparliamentary behaviour when he has failed to stand to offer his withdrawal. I believe that that shows 
disrespect for the Chair and I do not think it should be tolerated.  

Mr J.M. FRANCIS: Madam Deputy Speaker, I concur with the member for Midland. I would also suggest that 
when a member is asked to withdraw a remark, they stand to address the Chair. I think that is an absolutely 
appropriate thing to do. I would expect that standard to be enforced on both sides of the house from this point on 
when you ask a member to withdraw a comment.  

Mr F.A. ALBAN: I withdraw.  
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Debate Resumed 

Mr J.R. QUIGLEY: I was called upon a bit suddenly. I was just having a Quick Eze. This is all giving me 
indigestion. With the relief of that little tablet, I return to the third reading debate.  

The opposition will not be supporting this bill for the politics of the situation. In supporting it, it is very 
important that the public of Western Australia know exactly what is contained in this bill. The public of Western 
Australia did not know the details of what was contained in the first tranche of amendments to sections 297 and 
318 of the Criminal Code, which introduced mandatory sentencing for the assault on public officers. I say they 
did not know because they were misled by the Premier of Western Australia. I refer to page 53 of the report 
prepared by the Western Australian Police Union of Workers dated April 2013 and signed off by the president, 
Mr George Tilbury. In that report the police union concluded that it had been insulted by the Premier of Western 
Australia—insulted by the language he used when he announced to the public of Western Australia that the 
legislation was — 

To make a public statement that “a very strong message” has been sent by the Government to the 
community, by way of a legislation that promises to send those to jail who “assault and cause bodily 
harm to a Police Officer … No ifs, ands or buts”, is an insult to the Police Officers who have 
experienced life-altering assaults and then watched as justice was not served.  

Thank you, Mr George Tilbury, for nailing it. There was so much hubris about this legislation that the truth 
never saw the light of day until the police union published its own report in April this year. That demonstrated, 
as I pointed out in my speech on the second reading, that half of the people who are charged with assault to a 
public officer causing injury had their charges dropped or downgraded by the police department, which wanted 
to avoid the person being subjected to the legislation that the Premier said was going to see everyone who 
engaged in that sort of conduct go to jail. The route by which those withdrawals and downgrades happened was 
by a set of secret guidelines drawn up by the then Attorney General, Hon Christian Porter, the Commissioner of 
Police and the Director of Public Prosecutions to provide a way out administratively to avoid the outcomes that 
the Premier predicted and assured the public would happen, to avoid the ramifications of what the Premier was 
trying to impose upon the justice system.  

Now what do we have? We have legislation—an amendment to the Sentencing Act brought before this 
Parliament—which gives the capacity for the government to go around and crow and say, “We introduced 
mandatory jail terms for those dreadful youths in prison who attack and injure a juvenile custodial officer.” But 
as soon as we started to unpick it during that very untidy debate last night when it was obvious that the 
parliamentary secretary was not across her brief, we found out that the effect of this legislation is zero—zip! 
When I asked the parliamentary secretary whether this mandatory term would be added on to the term that a 
prisoner is already serving when he commits the assault, she said yes. Members might recall that I entered into 
debate with the parliamentary secretary, at which point the Premier came into the chamber and prodded the 
honourable Minister for Corrective Services to get to his feet and do something to rescue the position. The 
minister got to his feet and gave away the game. He was the only one who partially told the truth. He got to his 
feet and said that it is the intention of this legislation that anyone who assaults and causes injury to a custodial 
officer will be sentenced to a term of imprisonment. When I interjected and asked whether it would be served 
cumulatively or concurrently—the difference being that the concurrent term is served at the same time as the 
term the prisoner is already serving, whereas the cumulative adds time to the term of imprisonment—he said it 
would be cumulative if the prisoner had only one week to serve on his sentence; otherwise, the courts can make 
it a concurrent term.  

The minister said that the bottom line of the legislation is that not one extra day has to be served in prison for 
assaulting and injuring a juvenile prison officer. The rationale for bringing in this amendment is palpably 
political because even the parliamentary secretary says that the government wants to make them all part of the 
same regime. When we tease that out and look at section 297, which provides for assault causing grievous bodily 
harm, we see that never in the memory of the Department of the Attorney General has there been a circumstance 
in which any child has inflicted life-threatening injuries upon a custodial officer—none! The reply was zero. 
That puts paid to the member for Southern River’s contribution in which he said that we must have this as a 
deterrent. Who would it deter when no-one has ever done it? This is the most appalling way to approach public 
administration and set public policy. It has been set for political imperatives so that the government can write to 
small sectional interests to say that it put through mandatory sentencing last night. The government should own 
up and write to the sectional interests to say that the legislation that it put before Parliament may not see anyone 
serve an extra day in prison.  

The government came out and said this sort of legislation is needed because the courts are letting down the 
community. The Premier came out during the election campaign and said, “Look, I am not critical of the 



Extract from Hansard 
[ASSEMBLY — Wednesday, 25 September 2013] 

 p4621b-4625a 
Ms Andrea Mitchell; Mr John Quigley 

 [3] 

judiciary.” He is a faux Tory. Real Tories, real conservatives, support the three branches of government—that is, 
the legislature, the executive and the judiciary—but a faux Tory seeks to use the judiciary as a tool in his or her 
political argument and to hide behind a false clothing of conservatism. The Premier wiped his mouth with the 
back of his hand after telling the whopper about the government’s commitments being fully funded and fully 
costed and said, “We need mandatory sentencing. It is not that we do not trust the judges. Most of them are 
doing a good job, but everyone knows one or two are not.” He smeared the whole of the judiciary, because the 
community does not know whether the judge presiding over their case or their family’s case is the one who the 
Premier reckons is a dud. He smears the whole lot.  

When it comes down to the bitey bit of considering this legislation and looking at the bill clause by clause, it 
turns out that not only is the judiciary not doing its job—no juvenile has ever been charged under section 297, 
“Grievous bodily harm”, on a public officer—but when I said to the parliamentary secretary, “Gee whiz! A 
mandatory minimum of three months for assaulting a juvenile custodial officer and endangering his or her life”, 
the parliamentary secretary responded, “We rely on the discretion of the judiciary to give a higher penalty. This 
is only about regime change.” The government thinks this is proper legislation. The government is prepared to 
run down and slander the judiciary, but when push came to shove in this chamber, the parliamentary secretary 
said, “We are relying upon the judiciary to exercise its discretion to inflict an appropriate penalty.” If someone in 
custody, whether they are 14 or 16 years of age, assaults and causes grievous bodily harm to a custodial 
officer—I am telling members on pain of giving up my seat of Butler, and there is not much risk of that—a term 
of imprisonment of three months to be served concurrently under the government scheme is a joke. It would 
never, ever happen. This whole thing is an exercise in wind and bluster for political ends, not for the purpose of 
correctly setting the dial on public administration.  

I take the second contentious clause in the legislation—clause 5, which amends section 318 of the Criminal 
Code, which provides for serious assault causing injury. We take a big step down from assault causing grievous 
bodily harm to serious assault causing an injury. This can be bruises, a broken tooth, a cut finger or whatever. 
The government once again claims it is introducing mandatory imprisonment—ditto. However, the term of 
imprisonment can be served concurrently, so even though the government is introducing mandatory sentencing, 
that is not to say that the person will ever have to serve an extra day in prison. What message is the government 
sending? The government is sending a mixed message. It is sending a message to the judiciary that it is not to be 
trusted. The former Attorney General said as much in this chamber when we debated the first tranche of these 
mandatory sentencing bills. That is the message that goes down St Georges Terrace: the judiciary is not to be 
trusted. The second part of the message is: however, our legislation is so weak—as weak as custard—that we are 
relying on the judiciary to do the right thing and fix the penalty way above what we say is the mandatory 
penalty. What a botched effort! What a disgraceful effort in setting public policy. Yesterday, the minister said in 
his short contribution—he said he would make it short—that everyone knows this is needed because some 
judges have been, in his words, too generous with some people convicted of this offence. What do we hear from 
the parliamentary secretary? She said there were only five convictions and one pending before the court 
between July 2009 and January 2013. I might have that wrong, parliamentary secretary; it might have 
been March 2013. In a bit over three years there are only five instances. How can the government draw the 
conclusion that a sentencing pattern is wrong when there are only five instances? One is before the courts at the 
moment so we cannot discuss that. That leaves five. What do we know about these five instances? They ranged 
in penalty from one month to nine months. At the upper end, the penalty was three times as heavy as the 
proposed mandatory minimum in this legislation. We can cast that one aside, and that leaves four. We cannot say 
we have to introduce this legislation because the judiciary is striking penalties three times as high as the 
prescribed mandatory minimum. That leaves four cases in three years. No government has the right to draw a 
conclusion that the courts are being too generous on the basis of four cases, especially when the parliamentary 
secretary sits at the table of the house and says, “On advice from the Attorney General’s department, I believe 
those terms were cumulative.” Even the person who got one month, served it cumulatively, but under the 
government’s new regime that will not even have to happen. Why then is this provision being introduced when it 
has been cited that, in the first case, the courts are inflicting three times the penalty and in other cases the penalty 
appears to be appropriate because we have not been told that anyone has appealed it and the Court of Appeal has 
not said that the tariff was too low? It is quite the contrary? The information coming to us in this Assembly today 
is that those are the four cases and the penalties were imposed. We have not been told there was any appeal.  

There is no basis for doing this, either practical or intellectual, other than rank politics. When the motivation for 
setting the law of the land is driven by rank politics, of course we will have bad outcomes. As I said, Mr George 
Turnbull nailed it when he said the Premier’s words were “an insult to the police officers who have been injured 
since he spoke to them”. That was not Labor throwing that at the Premier; that was the Western Australian 
Police Union of Workers.  
Ms M.M. Quirk: When you said George Turnbull, you meant George Tilbury.  
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Mr J.R. QUIGLEY: Yes. George Turnbull, God rest his soul, is at the Legal Aid Commission. I am sorry; I 
hope Madam Hansard corrects that.  

Looking at this from every practical level, I can see that this amendment will make no difference. Do we think 
that when Judge Reynolds sentences a young offender at the Children’s Court for having inflicted injury on an 
officer he will not properly address section 88(1) and (3) of the Sentencing Act? Of course he will. What will he 
do then? Knowing Judge Reynolds as I do and, undoubtedly, as do others, I am sure he will strike a just 
sentence—a proper sentence—that may or may not involve extra imprisonment for the young person. We know 
that our newspapers are not full of criticisms of Judge Reynolds. His honour has inflicted very heavy penalties 
on juveniles, including I noticed a couple of months ago, a juvenile sex offender who received, I believe, 10 and 
a half years. It is not as though Judge Reynolds does not have the fortitude to hand out very heavy punishment 
when the case requires. I have absolute confidence that when the amended sections 297 and 318 offences are 
proclaimed, nothing at all will change. The only thing this legislation has done is embarrass the government in 
the manner in which it has been presented in this chamber.  

During consideration in detail I was pressing the government about whether this would be a cumulative or 
concurrent penalty. The parliamentary secretary was ill-advised—I take it she was acting on advice—last night 
that it was cumulative. In fairness to me and to the parliamentary secretary, it was a particularly germane 
question because the parliamentary secretary made a statement in the chamber in my favour that resolved that 
issue and the way I had raised it. Why did the Premier accuse me, when I was trying to get to the bottom of this, 
of being intimidatory towards the parliamentary secretary? In his arrogant way, the Premier was trying to cover-
up the shambles the debate on this legislation has descended into. What is the judiciary to make of it? Before 
they pass sentence under this legislation, they will read this debate in Hansard and say, “My goodness gracious; 
the government pushed this legislation through the Assembly without ever demonstrating that any of us judges 
ever sentenced in an inappropriate way.”  

Mr J.H.D. Day: Surely they will look at the act and then if there is any ambiguity or doubt they might —  

Mr J.R. QUIGLEY: On these matters, minister, I have every confidence that the whole bench will read this 
because the purpose of this legislation is, as the Premier said, to send a strong message to the judges. They will 
read it and when they read the basis upon which the government has introduced this legislation, it will bring no 
credit to the government’s reputation, let me tell the minister that. The judges will say, “Where was the case 
cited by the government when, in the first instance the court and in the second instance the Court of Appeal—the 
system—so badly failed, that Parliament had to pass this legislation? They will say, “It’s not there.” Four cases 
were cited and the parliamentary secretary believes that they were all given cumulative penalties. I read 
somewhere—I forget which wit said it; we probably attribute more to Churchill than we need—that one needs 
very strong guts to watch both sausages and the law being made. I think we can reflect on that statement when 
we think of what happened last night. Last night, in a parliamentary performance that bordered on the absurd, we 
saw the serious business of this Parliament try to take away the discretion from our judiciary and turn it into a 
rubber stamp. At the end of the day, thankfully, there are more people in this city with commonsense than there 
are members on the government side of this chamber.  
As I mentioned during the second reading debate, when the first person was charged with assault causing injury 
on a public officer—a woman being loaded into an ambulance, I think, but it might have been a police escort 
wagon—the Commissioner of Police could not come out quickly enough to say that he would downgrade the 
charge to avoid the mandatory sentence being inflicted on this woman. What a breath of commonsense! That is 
not what the Premier said would happen, but what a breath of commonsense; not even the Western Australian 
Police Union of Workers took issue with that result because, as I said, the poor lady was battling under mental 
infirmity. She was in a psychotic state; not in a mentally insane state, but in a state of heightened anxiety because 
of her illness. So it was not that, as the Premier had said, anybody who assaulted and caused bodily harm to a 
police officer would go to jail, no ifs or buts about it. We would need a tip truck to load the ifs and buts around 
the government’s legislation, there are so many. A whole page of them were set out in the police union report, 
and they were the guidelines forged by the former Attorney General, the Director of Public Prosecutions and the 
Commissioner of Police for when not to be strangled by the government’s mandatory sentencing legislation—
how to avoid the injustices of the mandatory sentencing legislation. This is not a handbook written by the Labor 
Party; these are the guidelines written by the Commissioner of Police, the Attorney General and the DPP. There 
are so many ifs and buts in it that the police union regards it as a joke! The parliamentary secretary said a 
statutory report would be prepared on the effects of the mandatory sentencing legislation, and we, including the 
police union, cannot wait to see it. Because when the police union went to the minister’s office for figures on 
assaults on police, the police union was told, as is set out in this report, that the police figures are not kept 
separate from public officers. The police union then went to the DPP and got the same result, and then to the 
police department. At the time the Western Australian Police Union of Workers was preparing this report that 
reviewed three years of the operation of the legislation, it could not get a breakdown of the number of police who 
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had been assaulted, and other public officers who had been assaulted and injured and fell within the 
amendments. That is why the charts on page 21 refer to the number of assaults on public officers, which show 
that for the whole of the state it rose by 5.4 per cent. The government published and hung on to the 2010–11 
figures, which showed there had been an 8.3 per cent drop in the metropolitan area, and a 12.7 per cent drop 
outside the metropolitan area, showing the average across the state of assaults on public officers had gone down 
by 10.2 per cent—that is all we hear the government talk about. In 2011–12, they jumped by 17.5 per cent, and 
by a further 5.5 per cent in the past year. Insofar as the offences went, initially there was a decrease of 6.7 per 
cent in offences, but in the following year it jumped a massive 16.4 per cent. The year after—the year just 
gone—there was an increase of a further 8.6 per cent. So much for the member for Southern River’s contention 
that provisions of this sort deter; it is eyewash, and the whole rationale behind it is eyewash.  

MS A.R. MITCHELL (Kingsley — Parliamentary Secretary) [12.54 pm] — in reply: I wish to acknowledge 
members who made a contribution to this third reading debate, but I particularly want to thank members for their 
support of the inclusion of youth custodial officers in the list of public officers who will now be protected by this 
legislation.  
Question put and passed. 

Bill read a third time and passed. 
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